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Court finds flat owner liable for water leakage caused by 

alteration works 
 

KK Cheung 

 
In the recent case of Cheng Pan & Anor v Yau Lai Wah, HCA 376/2015, the Court held the Defendant liable for loss and 
damage caused by water leakage from his property into a neighbouring property, which resulted from the Defendant’s 
contractors carrying out works to pipes located in the Defendant’s property.  
 
Background 

 
The Plaintiffs and Defendant were neighbours, with the Defendant’s property (a residential unit with flat roof) being on 
the first floor directly above the Plaintiffs’ property (used to run an estate agency business) on the ground floor.   
 
Sometime in 2010, the Defendant engaged a contractor (Hung Yat) to carry out certain works on internal pipes located 
in the Defendant’s property (2010 Works). On 8 February 2015, soiled water, containing human waste and urine, leaked 
into the Plaintiffs’ property and the Defendant engaged Hung Yat to carry out certain other works on pipes located in the 
Defendant’s property (2015 Works). 
 
The Plaintiffs’ Case 
 

The Plaintiffs’ case was that since around 8 February 2015, large quantities of soiled water had been continuously 
escaping from the Defendant’s property into the Plaintiffs’ property and that such was caused by the Defendant’s 
negligence and also constituted a breach of the Deed of Mutual Covenant (DMC) and a nuisance. The negligence 
alleged, included the making of unauthorised modifications and/or alterations to the water pipes or drainage system in 
the Defendant’s property, thereby causing the water leakage and failing to ensure inspection, maintenance or repairs to 
prevent such leakage. 
 
The Plaintiffs’ claimed (i) HK$200,000 (estimated cost of concrete repair and redecoration works on the structural ceiling); 
(ii) HK$40,000 (estimated cost of insurance for reinstatement works); (iii) HK$40,000 (estimated cost of protection, 
general cleaning and sterilization); and (iv) HK$30,000 (estimated cost of packing, transportation and temporary storage 
for before and after the reinstatement works); (v) loss of enjoyment and use of the premises and/or loss of rental. The 
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Plaintiffs also sought an injunction restraining the Defendant from allowing water to escape from her property so as to 
cause a nuisance. 
 
Defendant’s Defence 
 

The Defendant averred that in about 2011 or 2012 she had been informed by the building management office of water 
seepage problems in the Plaintiffs’ property and with the consent of the Incorporated Owners (IO), had engaged a 
contractor to re-route the part of the common sewers and pipes that were located in the Defendant’s property (i.e. the 
2010 Works). 
 
The Defendant averred that on or around 8 February 2015, she received an oral complaint from one of the Plaintiffs of 
water seepage from the Defendant’s property and that upon investigation, the Defendant’s contractor informed her that 
the common sewage pipes and manhole connecting the entire building located in the Plaintiffs’ property were clogged. 
However, since the Plaintiffs refused the Defendant’s offer to unclog the manhole and common sewage pipes, the 
Defendant had no alternative but to instruct her contractor to carry out unclogging works, which involved re-routing parts 
of the common sewage pipes located in the Defendant’s property (i.e. the 2015 Works). The 2015 Works were 
commenced on about 9 February 2015, the Defendant said, and were completed within a week, after which there was 
no longer any water seepage problem in the Plaintiffs’ property. 
 
The Defendant said that the damages claimed by the Plaintiff in relation to any escape of soiled water allegedly caused 
by the alterations to the common sewers or pipes were not reasonably foreseeable at the time and likewise loss of rental 
income was too remote and/or not reasonably foreseeable. 
 
Plaintiffs’ Reply 
 

In their Reply, the Plaintiffs averred that even if the Defendant had obtained the consent of the IO to re-route the common 
sewers and pipes located in the Defendant’s property, the re-routing works were still unauthorised modifications and/or 
alterations, since the Defendant had failed to obtain the Building Authority’s consent. Further, the leakage was caused 
by the negligence of the Defendant (or her tenants or agents) and/or constituted a nuisance, irrespective of whether the 
Defendant had obtained the consent of the IO and/or the Building Authority. 
 
Cause and source of the leakage  
 

The Court found that it was part of the 2010 Works contracted by the Defendant that the floor of the flat roof was changed 
and the waterproofing membrane re-laid and in the course of changing the floor of the flat roof, the Defendant elevated 
the floor and caused the original communal soil pipes to be embedded under the floor of the flat roof. Further, (as agreed 
by the experts) the original communal sewage pipe embedded in the floor of the flat roof of the Defendant’s property was 
leaking, and soiled water seeped down into the Plaintiffs’ property. The waterproofing system of the floor of the flat roof, 
whilst not the source of the leakage, was defective and could not hold the leakage. 
 

The Court said that on a balance of probabilities the Plaintiffs had established, that the source of water was from the 
Defendant’s property and it did not accept that the congestion of any of the manholes was the cause of the leakage on 
8 February 2015. 
 
Was the leakage caused by the Defendant’s negligence? 
 

By modifying the flat roof and embedding and re-routing the original soil pipes, the Defendant had, the Court said, 
rendered the embedded pipes and waterproofing membrane physically inaccessible for repairs by the IO. Given the literal 
close proximity between the Plaintiffs’ and Defendant’s properties and the obvious foreseeability of loss, it was fair, just 
and reasonable to impose a duty upon the Defendant to keep the embedded soil pipes and the waterproofing membrane 
in proper repair. By failing to keep the flat roof, the embedded soil pipes and waterproof membrane under repair so as 
not to allow any soiled water to leak into the Plaintiffs’ property, the Defendant had breached her duty, the Court said, 
which breach was causative of the Plaintiffs’ losses. 
 
Further, the Court held that by embedding the communal pipes in the elevated floor and by elevating the floor of the flat 
roof, and failing to keep the flat roof and its floor which embedded the communal pipes in good repair, the Defendant had 
breached the DMC. 
 
Was the leakage a nuisance?  
 

The Court held that the seepage of soiled water interfered with the Plaintiffs’ enjoyment of their property, was not ordinary 
domestic use of premises, and constituted a private nuisance. 



 

3 
 

 

 
Was the water leakage caused by the re-routing works?  

 
The Defendant’s expert had agreed under cross-examination that the water leakage continued after the 2015 Works. 
The Court found that despite the 2015 Works, there remained seepage from the Defendant’s property, the waterproofing 
of the floor of the flat roof remained defective, and the seepage remained unabated. 
 
Were the re-routing works on the common sewage pipes carried out in accordance with the required standard? 
 
The experts agreed that the statutory requirement of Building (Standards of Sanitary Fitments, Drainage Works and 
Latrines) Regulations and workmanship for re-routing of common sewage pipes running off the flat roof was technically 
achieved by the appointed contractor. However, the Defendant’s expert accepted during cross-examination that the 2015 
Works were covered by the Minor Works Control Scheme and the Buildings Department was required to be notified of 
the same and had not been. Accordingly, the Court said, the 2015 Works were in that sense unauthorised works. 
 
Conclusion on liability 

 
On the basis of its findings, referred to above, the Court held that the Plaintiffs had established their case on liability 
against the Defendant on all bases of negligence, breach of DMC and nuisance. 
 
Cost of remedial works to stop leakage and repair damage  
 
The Court accepted that the costs of repair must be reasonable in that the work must be necessary and the charges not 

extravagant.  
 
The Plaintiffs’ expert estimated the cost of remedial works to be HK$495,000 and the Defendant’s expert estimated them 
to be HK$155,000. The Court assessed damages under this head at HK$405,000, after disallowing an item of HK$90,000 
for “Quality supervision by a qualified building professional and site foreman”. 
 
Damages for loss of enjoyment and/or rental income 
 

The Plaintiffs accepted that the open market rental value of their property was HK$42,000.00 per calendar month. The 
Plaintiffs claimed for loss of enjoyment and use of their property, or alternatively, loss of rental income for periods from 
8 February 2015 (totaling 48 months). The Plaintiffs claimed that of their 1050 ft2 property, 495 ft2 had been and was still 
unusable. They therefore claimed HK$42,000 x (495/1050) x 48 months (8 February 2015 to 20 February 2019) = 
HK$950,400.  

 
However, since the Plaintiffs’ property had never been rented out and had been used by the Plaintiffs for their business, 
the Court held that there was no basis for claiming loss of rental income. 
 
As regards loss of enjoyment, the Court accepted the Defendant’s submission that the law is that there is no scientific 
way of translating inconvenience and discomfort into a sum of money, and the award had to be a conventional sum. The 
Court also took into consideration that the leakage on 8 February 2015 was a serious one, soiled water was involved and 
the discomfort and inconvenience was considerable. The Court also took into account, however, that the situation had 
been improving since March 2018 and the Court did not accept that the parts of the Plaintiffs’ property which may remain 
affected were entirely unusable. In any event, the Court said, the front part of the Plaintiffs’ property (which could still be 
used) would be most valuable to their business, and a pro rata calculation was not appropriate. The Court assessed 
damages under this head at HK$400,000. 

 
Permanent Injunction 
 

The Court took into consideration that the leakage had improved and the observations made by the Court of Appeal in 
Chiu Hung Shun, Paul v So Ka Tai, unrep, CACV 136/2005 (also a water leakage case), namely that injunctions are only 
to be granted where necessary, appropriate and just and will not generally be granted where damages provide an 
adequate remedy. In that case, the Court said that in a water leakage case, the obvious remedy, in the absence of special 
circumstances, was simply a mandatory injunction to effect due repairs and no more. In the present case, the Court 
therefore declined to make a permanent injunction. 
 
Comments 

 
Unauthorised alteration of drainage systems in multi-storey buildings has caused serious public hygiene concerns in the 
current pandemic. This judgment is a timely reminder to flat owners carrying out such alteration works that they may be 
liable for substantial damages, not to mention time and costs incurred in litigation, which appears to have taken more 
than 5 years to conclude in the present case. 
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Court of Appeal rules on meaning of “default” in 

construction contract 
 
Joseph Chung 
 
The appeal in ABC Electrification Ltd v Network Rail Infrastructure Ltd [2020] EWCA Civ 1645, concerned the proper 
construction of a Target Cost Contract based upon the standard Institute of Civil Engineers Conditions of Contract, Target 
Cost Version, First Edition (ICE Conditions) and subject to standard amendments commonly used in the rail industry, 
known as Network Rail 12 (N12 Amendments). The appeal concerned the proper interpretation of the word “default”, as 
appearing in the wider definition of the term “Disallowed Costs”. The Court of Appeal affirmed the decision of the Court 
below that the ordinary and natural meaning of the word “default” (a word commonly used in construction as well as other 
commercial contracts) is “a failure to fulfil a legal requirement or obligation”. There was nothing, the Court of Appeal 
concluded, arising from the wording of the amendment itself, any other provisions of the Contract, the overall context of 
the Contract or by way of commercial background, that militated towards a different construction than that of the natural 
and ordinary meaning of the word “default”. 
 
Background 
 

For the background to this case and decision of the Court below, please refer to our previous article. To briefly recap, 
Network Rail’s N12 Amendments to the standard form contract had added the word “default” to the definition of 
“Disallowed Cost”, so that it read: “any cost due to the negligence or default on the part of the Contractor in his 
compliance with any of his obligations under the Contract”. Network Rail argued that “Disallowed Cost” included any cost 

due to a failure by ABC to comply with its obligations under the Contract. ABC argued that “Disallowed Cost” included 
any cost incurred due to default on the Contractor’s part if, and only insofar as, the default constituted, a wilful and 
deliberate failure to comply with its obligations under the Contract. 
 

The Court held that “Disallowed Cost” included any cost due to any failure by ABC to comply with its obligations under 
the Contract. 
 
The Appeal 

 
ABC’s stance 
 
ABC appealed, arguing that the judge below had erred in law and should have found that on a proper construction, a 
cost is only to be treated as “Disallowed Cost” if there has been some element of fault on the contractor’s part, in the 
sense of blame or culpability (as opposed to a breach of contract for which there has been no such blame or culpability). 
It argued that the judge below had given too much attention to the dictionary definition, as opposed to the use of the word 
in context, and insufficient weight to the consequences of her interpretation.  
 
Network Rail’s Stance 
 
Network Rail’s case (as it was in the Court below) was that the word "default" is commonly used in construction and other 
commercial contracts and its natural and ordinary meaning is "a failure to fulfil a legal requirement or obligation". It argued 
that since the word "default" was added by amendment, it was evident that the parties intended to add something to the 
unamended clause. The starting point for the interpretation of the clause, as amended, it said, was that the language 
used, which was clear and unambiguous, should be given its natural and ordinary meaning and there was no basis to 
conclude from the terms of the Contract, its factual matrix and commercial context, that the parties’ intention was that the 
word "default" should bear something other than its ordinary meaning. The consequence of giving the word "default" its 
natural and ordinary meaning, it said, was clear and straightforward and a commercially sensible outcome. 
 
Relevant principles of interpretation 
 

The Court of Appeal summed up the relevant principles of construction to be applied and said that the Court’s concern 
was to identify the parties’ intention by reference to what a reasonable person, having all the background knowledge 
which would have been available to the parties, would have understood them to be using the language in the contract to 
mean. The Court’s task, it said, was to ascertain the objective meaning of the language which the parties had chosen to 
express their agreement. This was not, the Court said, a literalist exercise; the Court must consider the contract as a 
whole and, depending on the nature, formality, and quality of the drafting of the contract, give more or less weight to the 
elements of the wider context in reaching a view as to the objective meaning. The interpretative exercise is a unitary one, 
the Court said, involving an iterative process by which each suggested interpretation is checked against the provisions 
of the contract and its commercial consequences investigated.  

mailto:joseph.chung@deacons.com
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Court of Appeal Ruling 

 
The Court of Appeal unanimously upheld the decision of the Court below, holding that "default" in Network Rail's NR12 
Amendments had its natural and ordinary meaning of "a failure to fulfil a legal requirement or obligation" and rejected 
ABC’s argument that "default" in this context required some element of blame or culpable behaviour. It said:  
 

 “Default” meant just what it says, namely a failure to fulfil an obligation, here a failure by ABC to comply with any of 
its obligations under the contract. That is to say, the words “default on the part of the Contractor in his compliance 
with any of its obligations under the Contract” means a breach of contract by ABC. 

 

 There was, as a matter of proper construction, no basis for the introduction of any qualification or embellishment 
such as to import a requirement for the breach of contract to carry (an unspecified degree of) personal blame or 
culpability (or conduct) on the contractor’s part. 

 
Having identified the natural and ordinary meaning of the word “default” in the Contract, the Court then considered the 
wider context, the exercise that lay at the heart of ABC’s challenge. As the Court said, any contractual clause, however 
clear, is not to be read in a vacuum and its meaning has to be assessed in the light of not only its natural and ordinary 
meaning, but also any other relevant provisions of the contract, the overall purpose of the clause and the contract, the 
facts and circumstances known or assumed by the parties at the time the contract was executed and commercial 
common sense. After considering these matters, the Court concluded that although it would have been clearer if other 
clauses in the Contract had been amended to reflect the amendment in question more accurately, that did not justify 
interference with the natural and ordinary meaning of “default”, which the parties specifically chose to introduce by 
amendment. Even if the other clauses were no longer necessary in light of the relevant amendment, none of the clauses 
identified were inconsistent with Network Rail’s construction.   
 
The Court also said that the fact that the Contract was a Target Cost Contract did not militate in favour of ABC’s 
construction, as the Contract made it plain that the contractor was intended to bear the risk of its own breach of contract. 
“Disallowed Cost” is deducted from the Total Cost before the contractor’s share is calculated. The parties were free, the 
Court said, to agree cost and risk allocation as they did. There was also little, if any scope, for submissions by reference 
to commercial common sense that could assist ABC. The Court said that where the words used are unambiguous, the 
Court’s task is to apply them, but in any event, Network Rail’s construction did not offend commercial common sense.  
The aim of the Target Cost mechanism, namely to provide incentive to the contractor not only to perform but also to 
control costs, is achieved, the Court said, if costs due to breach of contract by the contractor are “Disallowed Costs”. 
 
Comment 

 
As mentioned in our previous article, both the decisions of the Court of Appeal and at first instance highlight the 
importance of careful use of wording in contract drafting, especially amendments in standard form contracts. The subject 
contract was a Target Cost contract. An unintended meaning of an amendment by either one or both parties can have 
the effect of shifting the distribution of risk in the Target Cost mechanism, especially in this case where the Contract was 
cost reimbursable subject to the gain/pain mechanism. It should be noted, that the standard NEC contracts (Target Cost) 
do not refer to “default” in their definition of “Disallowed Cost.” 
 
 
 

England’s Court rules in favour of contractor for unpaid 

retention 
 

KK Cheung 
 
In DR Jones Yeovil Ltd v The Stepping Stone Group Ltd [2020] EWHC 2308 (TCC), England’s Technology and 
Construction Court ruled in favour of a contractor in its claim for unpaid retention under a JCT contract and dismissed 
the employer’s counterclaim for alleged defects. Certificates of Making Good were never issued and one of the questions 
before the court was whether that meant there could be no recovery of the balance of retention.  
 
Background 

 
The Claimant contractor (DRJ) entered into three building contracts with the Defendant (SS), a property developer 
specialising in building “assisted living” homes for elderly residents. The site was owned not by SS, but by its wholly-
owned subsidiary, NCT, which had disposed of the individual units on long leases and retained ownership of the freehold 
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of the common parts. The Phase 1 and Phase 2 Contracts were in the form of the JCT Design and Build Contract 2005 
(Revision 2 2009), as amended by the parties, and the “Engine House Contract” was in the form of the JCT Minor Works 
Contract 2011. 
 
The Phase 1 and 2 Contracts achieved practical completion in 2011 and the Engine House Contract in 2012. In respect 
of the Phase 1 and 2 Contracts, DRJ was paid the sums due except for half of the 5% “Retention Percentage”. Clause 
4.18.3 of the Conditions of the Phase 1 and 2 Contracts, provided that “…half the Retention Percentage may be deducted 
from so much of the total amount as relates to work where the Works or relevant Section(s) have reached practical 
completion but in respect of which a Notice of Completion of Making Good under clause 2.36 or a notice under clause 
2.32 has not been issued.” 

 
SS withheld £48,761.57, being 2.5% of the Phase 1 adjusted contract sum and 2.5% of the Phase 2 adjusted contract 
sum. DRJ issued proceedings against SS for £39,481.16, being the amounts withheld, less £9,280.40, which DRJ agreed 
(at a December 2014 meeting) be deducted as agreed defects from any final payment. SS counterclaimed for, and sought 
to set off, £240,151.90, for alleged defective works under the three contracts. SS’s largest claim was in respect of alleged 
additional electricity costs incurred by the residents (and leaseholders) of the units arising from allegedly defective heat 
pumps installed by DRJ. 
 
SS’s Position 

 
SS argued that discussions at the December 2014 meeting operated to displace the contract provisions so far as release 
of the monies categorised as retention was concerned. In the alternative, SS argued that the balance of retention only 
became payable as part of the sums due under the Final Statement under the contracts and DRJ had no entitlement to 
payment if there was no Final Statement or if there was one, but no Making Good Certificate had been issued (so that 
the Final Statement had not become conclusive). SS further argued in the alternative that even if there was a Final 
Statement and it had become conclusive (after the issue of the Making Good Certificate) then SS was entitled to deduct 
from the Final Statement figure, sums due in respect of losses caused by DRJ’s alleged breaches of contract.  
 
DRJ’s Position 

 
DRJ’s case was that there was no good reason for SS continuing to withhold the net sum of £39,481,16, which was due 
to it as retention under the Phase 1 and 2 Contracts. DRJ argued that SS’s contention that the retention only became 
due upon the Final Statement was wrong as a matter of contract. DRJ’s position was that the trigger for the release of 
the retention was not the issue of the Final Statement but the issue (or what should have been the issue) of the Making 
Good Certificate. The purpose of the retention, DRJ said, was to act as security for the employer against which it may 
indemnify itself for any loss or damage it suffers as a result of breach by the contractor. 
 
Retention 

 
The Court held that DRJ was entitled to the amount claimed together with contractual interest and it dismissed SS’s 
Counterclaim in its entirety. It held that: 
 

 It was clear from the language of Clause 4.18.3 that the sum representing 2.5% (or any part of it) could not be 
withheld (“deducted”) where the Certificate of Making Good has been issued. The entitlement to do so ends with 
the issue of one. 

 

 It was equally clear that the subject matter of that clause was the balance of the Retention, in respect of which the 
parties had expressly recognised that SS was DRJ’s debtor, and that it does not lose its identity as such. 

 

 Following, Henry Boot Construction Ltd v Alstom Combined Cycles Ltd [2005] W.L.R. 3850, DRJ was entitled to the 
retention because SS ought to have issued a Certificate of Making Good and failed to do so. DRJ, was entitled to 
treat it as having been issued. 

 

 The court should not be too hidebound by the existence or absence of notices which were required as part of the 
contractual machinery regulating the cash-flow between the parties when it comes to determination of their 
substantive rights. 

 

 It is the very nature of a “retention” out of the contractual price that the parties anticipate it being released to the 
payee at some point during the performance of the contract, even if that be at its very end and subject to whatever 
deductions may properly be made by the payor or under the terms of the contract. Clause 4.18.3 of the Phase 1 
and 2 Contracts fixed DRJ’s entitlement to be paid by reference to the timing of the Making Good Certificate (or 
applying the reasoning in Henry Boot, what should have been that Certificate). 
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 It is one thing for the retention to be used properly as leverage to ensure the outstanding breaches are rectified, or 
as pro tanto security for the loss incurred if they are not. It is quite another for leverage to be exerted by the de facto 
withholding of the whole of the retention, regardless of the true extent of SS’s set-off against the debt it owed DRJ, 
when the initial contractual expectation is that it will be released.  

 
Transferred Loss 

 
In seeking to recover damages in respect of DRJ’s alleged breaches of contract, the developer relied upon the principle 
of transferred loss. That principle allows a contracting party (who has suffered no loss) to recover damages from its 
defaulting contractual counterparty in respect of loss that has been suffered by a third party who is not party to the 
contract.  
 
SS argued that its interest as employer under the three contracts enabled it to recoup losses suffered by NCL (costs in 
relation to snagging items) and by the leaseholders (said to have suffered increased electricity bills due to defective heat 
pumps installed by DRJ). The Court held that SS’s case on transferred loss fell foul of the requirement of “third party 
benefit” i.e. that at the time the contract was made, the contracting parties had a common intention and/or known objective 
that its terms should benefit the third party or a class of persons to which that third party belonged. It could not be said 
that the parties had a common intention to benefit future leaseholders of the units. Here, the parties had expressly agreed 
in the Phase 1 and 2 Contracts and Engine House Contract that “nothing in this Contract confers or is intended to confer 
any right to enforce any of its terms on any person who is not a party to it.” These clauses, the Court said, constituted a 
contractual agreement as to the factual position which was sufficient to support a contractual estoppel of the knowledge 
of such benefit. When the parties to the contract have specifically addressed the lack of third party entitlement, and 
curtailed obligations accordingly, there was no proper basis, the Court said, for overriding their agreement.  
 
Remote hearing 

 
Another interesting feature of this case, is that it was one of the first trials of the Technology and Construction Court to 
take place remotely via video-link (conducted mostly by Zoom) in accordance with the Covid-19 Protocol. A rather 
unfortunate incident occurred, when during a short break in the course of witness testimony (via video link on his laptop), 
the witness made a private telephone call to a former colleague, who was also a witness, while the microphone on his 
laptop was still switched on. The judge noted that the incident was regrettable and that guarding against the obvious risk 
of contamination of a witness’s independent recollection is the reason why there should be no consultation with others 
while it is being tested in the witness box. Given the brevity of the break and telephone call, the judge concluded that there 
was no question of the witness being “fed his lines”, but this is a cautionary tale for parties and their legal representatives 
involved in remote hearings.  
 
Comments 

 
Delay in release of retentions is common in construction contracts. Contractors facing such problem may consider 
whether the reasoning in this judgment can be relied on in claiming their retentions. 
 
 
 

Arbitration (Amendment) Ordinance 2021 comes into effect 

19 May 2021  
 
Stanley Lo 
 
In our previous article, we reported on the Supplemental Arrangement Concerning Mutual Enforcement of Arbitral Awards 
between Mainland China and the HKSAR (Supplemental Arrangement) made on 27 November 2020, which made certain 
revisions to the Arrangement Concerning Mutual Enforcement of Arbitral Awards between Mainland China and the 
HKSAR, as follows: 
 
(1) Recognition of arbitral awards -The Supplemental Arrangement clarified that the procedures set out in the 

Arrangement shall be interpreted as applying to both recognition and enforcement of arbitral awards. 

 
(2) Interim Measures - The Supplemental Arrangement provided that the Courts may grant interim measures before 

or after accepting an application for enforcement of an arbitral award. Whilst the Arrangement Concerning Mutual 
Assistance in Court-ordered Interim Measures in Aid of Arbitral Proceedings by the Courts of Mainland China and 
the HKSAR (which came into force 1 October 2019) empowered the Hong Kong and Mainland Courts to grant 
interim measures in aid of arbitral proceedings, it only applied to applications for interim relief made before the 

mailto:stanley.lo@deacons.com
https://www.deacons.com/news-and-insights/publications/mainland-china-and-hong-kong-sign-supplemental-arrangement-on-mutual-enforcement-of-arbitral-awards.html
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making of arbitral awards. The Supplemental Agreement provides that the Courts may grant interim measures 
before or after accepting an application for enforcement of an arbitral award. 

 
(3) Removal of the “mainland arbitration authorities” requirement - In respect of enforcement of Mainland awards 

in Hong Kong, the Supplemental Arrangement removed the reference to enforcement of only those awards made 
by certain recognised Mainland arbitral authorities. 

 
(4) Concurrent enforcement proceedings - The Supplemental Arrangement allows for concurrent enforcement 

applications in the Mainland and Hong Kong 
 
The revisions at (1) and (2) above came into effect on 27 November 2020, when the Supplemental Arrangement was 
signed. The revisions at (3) and (4) above required amendments to be made to the Arbitration Ordinance before they 
could be brought into effect. Those amendments have now been enacted in the Arbitration (Amendment) Ordinance 
2021, which will come into effect on 19 May 2021. So from 19 May 2021: 
 

 In respect of enforcement of Mainland awards in Hong Kong, the reference in the Arbitration Ordinance to 
enforcement of only those awards made by certain recognised Mainland arbitral authorities is removed, so that all 
arbitral awards made in the Mainland will be enforceable in Hong Kong. 

 

 Section 93 of the Arbitration Ordinance is repealed and a party who has a Mainland arbitration award will be able 
to simultaneously enforce that award in both Hong Kong and the Mainland.  

  
The revisions will undoubtedly go a long way to further facilitate the use of arbitration in cross-border civil and commercial 
disputes. 
 
 
 

HKIAC 2020 statistics 
 

Justin Yuen 
 
The HKIAC’s statistics for 2020 reveal that in 2020 the HKIAC received a record number of arbitration filings (the highest 
number received in over a decade) and the total amount in dispute in the arbitrations was another record high. Most 
hearings were fully or partially virtual, which is unsurprising given the pandemic outbreak last year. 
 
The following are some of the more notable statistics: 
 

 483 new cases were submitted to the HKIAC in 2020. Of those, 318 were arbitrations (as compared to 308 in 2019), 
16 were mediations (as compared to 12 in 2019) and 149 were domain name disputes (as compared to 182 in 
2019). 

 

 As in 2019, the majority of arbitrations submitted to the HKIAC in 2020 (72.3%) were international arbitrations, 
meaning that at least one of the parties was not from Hong Kong.  

 

 The total amount in dispute in all arbitration cases in 2020 was HK$68.8 billion (as compared to HK$36.4 billion in 
2019). 

 

 The Rules applying to the 2020 arbitrations were predominantly the HKIAC Administered Arbitration Rules (61%). 
Others included the UNCITRAL Arbitration Rules, administered by the HKIAC (4%), HKIAC Electronic Transaction 
Arbitration Rules (2%) and HKIAC Securities Arbitration Rules (0.7%). The remainder (24.2 %) were ad hoc 
arbitrations). 

 

 The top 10 geographical origins or nationalities of the parties participating in arbitrations, were Hong Kong, Mainland 
China, BVI, U.S., Cayman Islands, Singapore, South Korea, Malaysia, U.K. and U.A.E. 

 

 12 different governing laws applied to the disputes arbitrated in 2020. Hong Kong law was the most common, 
followed by English law, and Chinese law (no change from 2019).  

 

 80.8% of the administered arbitrations commenced in 2020 were conducted in English, 15.8% in Chinese and 3.4% 
in both English and Chinese – not much change from 2019. 
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 There was little difference from 2019, in the percentages of types of disputes arbitrated. Disputes arising from the 
construction sector comprised 10.7% of cases (a slight reduction from 14.8% in 2019).  

 

 One challenge to an arbitrator was submitted in 2020 (as compared to 3 in 2019). The one submitted in 2020 (which 
is pending) relates to the number of cases concerning a specialised industry in which the arbitrator acted for a party 
and received instructions from the counsel representing the party. There were 3 challenges in 2019 (all of which 
were rejected). One challenged the arbitrator’s alleged failure to disclose his professional connections with a party’s 
counsel, as well as his and the counsel’s active participation in arbitration events and business. The other two 
challenges were based on the arbitrator’s participation in certain seminars and his professional relationship with a 
party’s counsel. 

 

 In 2020 there were 22 applications made to 14 different Mainland China courts under the Hong Kong-Mainland 
Interim Measures Arrangement, seeking to preserve evidence, assets or conduct, worth a total of RMB$6.4 billion 
in Mainland China. In respect of those applications, the Mainland courts issued orders to preserve RMB4.4 billion 
of assets in 2020. 

 

 In 2020, parties made disclosure of third party funding in 3 arbitrations under the 2018 HKIAC Administered 
Arbitration Rules. There was no disclosure of third party funding in the administered arbitrations submitted to the 
HKIAC in 2019.  

 

 In 2020, there were 14 emergency arbitrator applications submitted to the HKIAC. 

 

 28 applications for expedited procedure were submitted to the HKIAC in 2020, 24 of which were granted. 

 

 The HKIAC hosted a total of 117 hearings, 80 of which were fully or partially virtual. 

 

 52 arbitrations administered by the HKIAC were concluded by final award in 2020. Four were settled, resulting in a 
Consent Award. 

 
 

Recent publications  
 
China’s AI Patent Explosion 
 
Insurance (Group Capital) Rules 
 
Hong Kong introduces new carried interest tax concession  
 
“Labour Law – Grab n Go” video series 
 
Elsie Chan spoke on the second episode of “Labour Law – Grab n Go” video series 
 
Proposed legislative amendments regarding the tax consequences of corporate amalgamation in Hong Kong  
 
Draft Technical Circular on the Implementation of the Spirit of Security of Payment Legislation in Public Works 
Contracts  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://www.deacons.com/news-and-insights/publications/china%E2%80%99s-ai-patent-explosion1.html
https://www.deacons.com/news-and-insights/publications/insurance-(group-capital)-rules.html
https://www.deacons.com/news-and-insights/publications/hong-kong-introduces-new-carried-interest-tax-concession.html
https://www.deacons.com/news-and-insights/publications/%E2%80%9Clabour-law-%E2%80%93-grab-n-go%E2%80%9D-video-series.html
https://www.deacons.com/news-and-insights/publications/elsie-chan-spoke-on-the-second-episode-of-%E2%80%9Clabour-law-%E2%80%93-grab-n-go%E2%80%9D-video-series.html
https://www.deacons.com/news-and-insights/publications/proposed-legislative-amendments-regarding-the-tax-consequences-of-corporate-amalgamation.html
https://www.deacons.com/news-and-insights/publications/draft-technical-circular-on-the-implementation-of-the-spirit-of-security-of-payment-legislation.html
https://www.deacons.com/news-and-insights/publications/draft-technical-circular-on-the-implementation-of-the-spirit-of-security-of-payment-legislation.html
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  Want to know more? 

KK Cheung 
Partner 
k.k.cheung@deacons.com 
+852 2825 9427 
 
Justin Yuen 
Partner 
justin.yuen@deacons.com 
+852 2825 9734 

Joseph Chung 
Partner 
joseph.chung@deacons.com 
+852 2825 9647 
 
Stanley Lo 
Consultant 
stanley.lo@deacons.com 
+852 2826 5395 

The information contained herein is for general guidance only and should not be relied upon as, or treated as a substitute for, specific advice. Deacons 

accepts no responsibility for any loss which may arise from reliance on any of the information contained in these materials. No representation or warranty, 

express or implied, is given as to the accuracy, validity, timeliness or completeness of any such information. All proprietary rights in relation to the contents 
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